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Guest opinion: Rural property rights at stake in Helena debate

ByHERTHA L.LTJND

I Poetcd: Tburcdey, Jrnuera 2[20ll12:00 am

These are alre ady orazy times at the lrgislature in Helena. It scems that some ane willing to co-rnpr-onise fundamental rightg

such as privste irop€rty righfs, in searcf, of the elusive'Jobs, jobs, jobs." At a time when the Republicans in Congrcss read 
.

the Constihrtion on the fldr, antl plan I r€fi.rn to timircd gorrirnmen! Montana may be willing-to igrore basic constiaiional

protrctions. How can it Ue eipeaiint to run over onc persin's firndamental rights to allow a business a leg up?

Last week" a House hearing addressed whether a Canadian merchant power line that is funded with U.S. stimulus dollars can

use the stato's power to con-dernn private property. The sponsor of the bill, House Bill 198, argued that the legislation was

neoded to creaa jobs. Rep. Ken pLtersoni R-'eittings, ariued that his bill was neccsssry for development and that with no

dwelopment, there would be no newjobs.

HBl98 was drafted in response to a courfs determination that MATL, a private company, did not have the right to co-ndemn

property. MATL is part oia Toronto-based compqny that is trying to Uuild a 2l4'miie privde eloctrioal transmission line

from lrtbbridgeto Grqt Falls.

As dmfted, the main jobs $at HBl9t would create arejobs for attomeys who seek to defend landowners' rights. Bot! 
-

Montana and the United States Constitutions prohibit the taking of private property without due process. HB l98 would

violate these constitutional righs and hold up any pending projecG due to litigarion,

According to the Environmental Impaci Study for the transmission line Xhat MATL is atternpting to buil4 the "expected

beneficial-offect ofrhis long-term employrnent on the line would be minor-" The CEO of the company once told his

stockholders that the projcct would be virtual, meaning few if any employees in Montana. Also, MATL was given a

significarrt tor bresk fu t[e 2007 special session, which would have significanf irnpact on local gov€rnmpnt r€vcnues,

acoording to the bill's fiscal note.

Based on the EIS and the tor breaks afforded to MATL, HB198 will create rel*ively few jobs. I dont think it is worth

impinglng on basic constitrtional rights protecting private propcrly jusr so MATL cin meet its deadline to spend ils $160

million in stimulus dollars.

Montana has been very reluctant to allow sorrdemnation of pilvafe property for economic developmenL ln2OOT, in rosponse

to Kelo v. City ofNew [,ondon, 125 S.Ct. 2555 QilOsr,thelegislaiure pairea a law to prevent condemnation for urban

development-HBlg8 would treat rural landowners didtrendylran urban landowners because it would allow eminent domain

for purpose of economic dwelopment

Rural landowners should not be saorificed for the false choic€ betwe€n "development" or'lroperty rights." MATL can still

do what it always should havc done: Treat landowners fairly and negotist€ to reach an agreement about compensation and

placement of the electrical line on tlreir private propeily. Ifi private-entity, such as MATL, has condcmnation authority, it
ir", *"ty incentive !o forgo civil, fair negotiations and to insiead jump to the tlrreat of eminent domain in order to speed up

the process. MATL stroufi be spending iis resources and time to work with the landowners instcad of lobbying the

Legislature to give the company the state's right to condemn property.

The appropriate way to fix the problem, if one exists, is for the Legislature to pass legislation thal

Only provides condemnatiom authority for an cntity that is regulated by the Public Service Commission.

Requires ttre entity to meet with landolrnen prior to siting the line.

Requires that any transmission line project fit into a state plan'

Prohibits an agency oharged with environmental review ftom making constih,rtional determinations regarding nro3erlf ri$ts
or whethsr a transmissioi line is necessary to upgrade the statds transmission lines; and, requires just compensation for the

overall negative impact on prcperty, whish inclules the fact tlrat a transmission line reaches from the ground into the sky'

Current compensation provides foi surface damagg and is not equitable for transmission lines-

; i:!i:oul"r'rfr'ULii-'r.'
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Doesn! retroactively seizc the property of the landowners in the paf,h of MATL's project'

Legislation with these components would protect private property.Also, it.would help ensure that-any transmission line that

was builr was neeessary and did not cnd up being 
" 
6"i rJr d".i,-like arbitra; in irirtricity marketing baween Canada and

America.

Hcrtha L. Lund practices law in Bozeman and represents landowners agalnst whom MATL souglrtto condemn property'
I
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Correct court ruliffi

By HETTHI L TUilD

tionsman.
Theftcttotbst

theUnitedStdes
snd Montana coDsti-
tutions prdectprop
erty againsttaking
fon private purpmes.

Montanalanrpro-
vides, "[e]minent
donain is the dght
of ttpstdeto hlre
private propertyfor
publicusa'Ih
Legirildur€may
glantmb€nt
domain adborityin
orderto ovelride an
individual's private
property righ$, but
on$torapublic
use.

In Salois'case,

GREAT F,lLLS TRIBUNE h WWW.GREATTALLSTRTBUNE'C0M
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kicks

to'st
Larry Salois rec€dlywon a case

against IUAnr a Canadian compa-
ny tlnt unruocessfirl$tried to con-
demn Sabis frm$' property for a
tensniisi0n line.

Satiris hird asked Msdam
eberta fie ifA to mcme ib line to
anid danaling bisiorical Ndiw
Anericant€pee dngs onhb rcth
ds private prqerty. MAIL
r€fr$ddandfuedfuoatiqn"
I{sving ld, MAIL noryr eryeGs
ftsllgishfinetobailitot,

IvIAIL cleq,q it bre a dealwith ,

Montana's l€isldors and fte gw-
ernor.As rrocnted infu L€th-
Uridge tiera'iq ftat dealcdl be
dmeffMarcb. :

Arogant? ltigfs rfhst I call it
lvlAIL's Canadian seo&sp€rson

says tbe Mmtana judger/8s 
:

v*mng. fm betting a Montana
jtrdge undcrstands Mordanans' ,
aonstitutional property rights bct-
ter than a Canadian Frblfu da'

J'
... our Legislature

shouldn't hand fiese
corporate interests a

hammer with which te

begin negotiations.

- Ihe,fr(ftat 1641rs ganrdian

spokesDerson cmn6 is to gut tbese

fioteA{ons, tetting lt[AIL and
tXher transnissio! dalelopers run
rorfr4shodoverftrmcm and

f &e l4gislaturt granB
"oatCh?that MAIL's
r,in6ngUaUort,
otrerlatidmms ould

be dnmeEed Or eledgd orffcials
rtst eoire th* aryfatch' is
sqgi$ and not a wtrolesale grmt
to dalelopersto run wer Montana
landowners.

In MAIL'slis!!- a conpary
&es ruthave,torodra deal witlt
the landownen a-@rding to wi[ing
buw/evilins sel€r terns" Instea{
itrises condEmn*ion to bully the
lsdovmffiffi adeal fio deal,
thenwe'llseeyou in @rt'" this
hai alsobeen tlorthWestem Ener-
g/q ryproach on mm h qrcst€ru

Moiilitila.
We allbeneftfiomPftlic

roads. Enined domaiq used
nmoerlv. is needed But tte stale
innds riils tctbe pubtic, not for
nnimfe urofis. Trarmissim lin€s
inrltWErUtlc uCIti* also bes€fit
trc ottblic.

ffrrt UaU' a line befrreeu Gred
Falls and lzdibd4B, Albeita,will
uot prwide decbicity to Montana
homes. Ibe line wordd allow
app{ximddy 30 It[W of emgt

r tohowtoardftomCanada
1 Uen wmaoldatollforttat
, ff19/.'

Didvou know MAIL relies mI federal-*imutt s &llars, and tbe
wind hrrrs it Yrould hgb to build
are aheavydrainon the federal
ftasny? Flee nutret? CdtainlY
not lree to federal tatpa}r€rs.

Come Jantrary, the mrporate
lotbyisF and lawyers willtell our
legi,rlators thdwe needto devdoP
qu natural resourtts to create
nore jobs in Montana. Tbeywill
tell us that all we need to do to

he$wind and
transunission line
developas is toget
rid of thmepes\y
entrimrmental
laws.

Hffi;.*r.prnr'**

Str€mlining
perrritupg ana
brvironnerbltarc
is not abad idea-

However, no intltts'

Wshdutlle
alloweilto nega-

dc€lyllDad fern'
ers ind nnclers,

, rvto are eFbartialto
'Mma'sNo, I
indtrstry.

r Any?ateh"' 
needsto'hsve

the corftfol'md that
g1s Tegisidurehad
not given I{ATL power to con-
thmn private property. "Iandown-
ers ssn to have rights in the
U.S,," said a Canadian farzrer,
accordingto the Iethbridge Her-
rucl.
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